Written Public Comments
July 2023 Regular Meeting of the PDC

Commissioners:

As many of you will remember, this last session there were competing solutions to resolve the
tremendous and unjustifiable burdens that were placed on treasurers as a result of the well-intentioned
but poorly thought-out legislation that was passed in 2020 which created the foreign contribution
certification requirement.

One of the proposed solutions (the solution that our bipartisan group of treasurers help to draft and
promote) was HB 1330. This bill would have established a modest $2500 threshold for when campaigns
would be required to collect certifications, honing the focus of the law on those truly large contributions
which have the ability to influence state elections. This bill had bipartisan sponsorship, received no
negative testimony in committee, and passed the House of Representatives unanimously (95-0) on a
bipartisan basis.

The other solution was a proposal that was tacked on suddenly to the agency request legislation (SB
5284) in the Senate. This proposal would have taken the responsibility of gathering certifications from
contributors off of treasurers and placed the burden on contributors and the PDC. However, the proposal
would have also banned so-called “foreign influenced corporations” from being able to donate. Under
the language of the proposal: 1) a business with as little as 1% foreign ownership would be prevented
from contributing, 2) a separate certification would have to be filed for EVERY contribution made by the
entity, 3) the CEO of the business would have to certify under penalty of perjury that “after due inquiry,
the corporation was not a foreign influenced corporation on the date the independent expenditure or
contribution was made,” which of course would require the CEO to know or ascertain the citizenship of
the owners/stockholders. | suspect that this is probably not even possible let alone practical.

This proposal passed the committee on a party line vote and went on to the Senate floor where it also
passed on a party line vote, with only Democrats voting in favor of it. When it was heard in the House, it
was subject to a large amount of negative testimony, and it was stripped out of the bill by committee
Democrats and Republicans.

However, a nearly identical proposal passed in Minnesota this last legislative session. Several days ago,
the Minnesota Chamber of Commerce filed a lawsuit seeking to strike down this requirement on First
Amendment grounds. That lawsuit is attached. If you have the time, | would encourage you to read it. |
suspect that this lawsuit will be successful, especially based on the excellent analysis from the Perkins
Coie attorneys (also attached). | also encourage you to read the attached article from Bruce Ramsey
(former Seattle Times business reporter) on this same subject.

The current foreign contribution certification requirement stands out in the minds of treasurers and
campaign staff as being THE most painful and pointless requirement that is currently on the books. There
has never been evidence of a problem with foreign controlled entities intervening in state elections, and
even if that was a problem, there is no evidence which would suggest that the certifications (which are
not even signed under penalty of perjury) could prevent this.
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Please work with treasurers and other interested stakeholders between now and the next session to find
a solution that works for everyone to fix this problem. The PDC need not even take a position on this
issue to assist the community in finding a solution. Even if the PDC only helped to host discussions with
stakeholders to discuss this issue and was willing to provide technical advice with respect to
bill/amendment drafting to address this problem, it would go a long way towards finding a solution that
everyone can agree with.

Engaging in efforts to find some type of reasonable reform to the foreign contribution certification
requirement is not a “collateral” issue for the PDC. Reforming this requirement is the most pressing
campaign finance issue for a broad bipartisan swathe of candidates, elected officials, committees,
campaign staff, and treasurers. If the PDC does not attempt to engage with its regulated community to
help us find a way forward and help broker a way past the impasse of last session, it may result in the
continued non-passage of the agency’s request legislation. This is not the result that anyone wants, so
please engage with us and help us find a way forward.

Best,

Conner Edwards
Professional Campaign Treasurer
(425) 533-1677 cell
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A bill now moving through the legislature would brand Microsoft a foreign-influenced
corporation. It would forbid the “foreign-influenced” company from contributing money

to influence any state or local election in Washington.
The foreign influence? The Norwegians.

The government of Norway invests billions in oil revenues in a fund for the future. Its
fund owns stocks in hundreds of companies around the world — including a 1.13-
percent stake in Microsoft. This triggers a definition in Engrossed Substitute Senate Bill
5284, now pending in the House State Government and Tribal Relations Committee. The
bill would label as a “foreign-influenced corporation” any company in which a foreigner
or foreign institution owns 1 percent or more of the stock. All companies with that
much alien ownership would be forbidden from spending money to help any state or

local political candidate.

In the public hearing on the bill, nobody mentioned the Norwegians. People here don't
worry much about Norwegians, but if the bill passes the House — it has already passed

the Senate — the Norwegian connection will snuff out the political rights of Microsoft.



AmndnRPost Alley | Seattle

companies. Locally, the list includes Weyerhaeuser, T-Mobile, Zillow, and Starbucks.
Regionally it includes Umpqua Bank and Micron Technology. Nationally it includes Bank
of America, General Motors, Procter & Gamble, Pfizer, Lowe’s, Home Depot, Apple,
Adobe, Meta (Facebook), Netflix, Comcast, Verizon, and Paypal. Also McDonald’s, Coca-
Cola, Marriott, Caesar’s Palace and News Corp., which owns the Wall Street Journal and
Fox News.

And that’s just the Norwegians. Many other foreign investors own 1 percent-plus stakes
in U.S. companies, and some own a lot more. A German company owns almost half of

T-Mobile, and Canadian and Dutch investment funds own all of Puget Sound Energy.

ill 5284 has another warning tripwire that companies are forbidden to
cross. If allthe foreign entities together own 5 percent of a company’s
stock, it is declared to be foreign-influenced and out of electoral
politics. The 5-percent standard probably takes out all the larger
companies with publicly traded stock. Most of them have at least 5 percent foreign
ownership, or the CEO cannot be sure they don't. If Bill 5284 passes, a company that
crosses either the 1-percent or 5-percent line will be forbidden to support any candidate,

either through independent expenditure, or direct contribution.

“A company founded in Washington, that operates in Washington, pays taxes in
Washington, whose officers and employees are in Washington, can be branded a
‘foreign entity’ and banned from political involvement,” said Dave Mastin, who testified

against Bill 5284 for the Association of Washington Business.

As originally written, the bill didn’t do any of this. The bill began as a bag of technical
reforms requested by the Public Disclosure Commission. The language on foreign-
influenced corporations was added Feb. 15 by Sen. Joe Nguyen, the progressive
Democrat who represents West Seattle, White Center, and Vashon Island. Nguyen is the

assistant majority floor leader for the Democratic caucus.

The legislature is not the first to pass such a law. St. Petersburg, Florida, passed a
similar law in 2017 with a 5-percent, 20-percent standard. The first jurisdiction to

impose a 1-percent, 5-percent standard was Seattle.

Seattle’s action came shortly after October 2019, when Amazon contributed a million
dollars to defeat the council members who had passed, then repealed, the infamous

“head tax.” A million dollars is a huge amount for council races, and when Amazon'’s act
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election. Seattle voters responded by keeping Amazon'’s adversaries in office.

In January 2020, Councilwoman Lorena Gonzalez proposed the 1-percent, 5-percent bill
defining “foreign-influenced corporations.” Councilwoman Lisa Herbold read a prepared
statement. “Foreign interests can easily diverge from U.S. interests. That is true
nationally and can be certainly true locally.” She went on, “Corporate governance
experts and regulators agree that these thresholds as proposed in this bill capture the
level of ownership necessary to influence corporate decisions.” Even the Business
Roundtable, the national organization of big corporations, she said, has agreed “that 1
percent is a threshold at which a single shareholder is able to influence corporate

decisions.”

Not really. Herbold was reading verbatim from a political argument posted by the Center
for American Progress, the progressive group that had been promoting the 1-percent, 5-
percent rule. The Center's memo footnotes the statement from the Business

Roundtable, so you can see what the group actually said. The 1 percent was a reference

to gadflies who have noinfluence on corporate decisions.

o declare that a 1 percent owner poisons the pool is unfair on its face to
the other 99 percent — or it would be, if corporations worked that way.
But they don’t. Companies don’t make political decisions by consulting
public shareholders. How much actual power, for example, does Norges
Bank Investment Management have over Microsoft’s involvement in public questions in

Washington? It is safe to say, none. And why would they want such a power?

The activists who support the 1-percent, 5-percent definition of a “foreign-influenced
corporation” rarely argue that it makes sense. They just say it does. For Seattle’s
famously progressive City Council, the anti-foreign rhetoric sounds oddly right-wing.
Their supporters sound the same way. In public comment at the January 2020 meeting,
Cindy Black, executive director of a progressive group called Fix Democracy First, said,

“Foreign money in elections is a real issue.”

For the city council the real issue was getting back at Amazon. Beyond that, its purpose
was to knock out all the big companies by labeling them as un-American. At Seattle’s
version of the Business Roundtable, the Washington Roundtable, President Steve Mullin
said, “It was the perception of the business community that it was an effort by
incumbents on the city council to eliminate sources of funds for potential

challengers.” The ordinance didn’t eliminate labor unions.
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campaigns certify, under threat of punishment, that it is not “foreign-influenced.” | asked
Wayne Barnett, executive director of the Seattle Ethics and Elections Commission, what
effect the rule has had. “It's a hard thing to say,” he said. “We haven’t seen much in the

way of people filing certificates of non-foreign influence.”

The ordinance is doing what was intended. In a broader sense, the purpose of the 1-
percent, 5-percent rule in Seattle, and now for the state, is to make an end run around
Citizens United v. Federal Elections Commission. That's the U.S. Supreme Court
decision that recognizes a First Amendment right of private organizations to engage in
“electioneering communications.” Repeal of Citizens United is a key objective of the
Center for American Progress, which sent senior fellow Michael Sozan to Olympia to
testify for bill 5284. Repeal is also part of the state platform and the national platform

of the Democratic Party.

The progressive left argues that Citizens United was a bad decision because it
unleashed corporate power; and that corporations, not being “natural persons,” should
not be protected by the First Amendment. People who support this position almost
never mention that Citizens United also applies to labor unions and advocacy groups,
which are also not natural persons. The focus is exclusively on corporations, which are
only one class of donors.

ou can see a similar focus in press coverage. On November 6, the
Seattle Times ran a story by business reporter Renata Geraldo about
contributions from Amazon, Microsoft, T-Mobile, and Boeing: “Four Big

Companies Pour Money into Washington’s Elections.”

“These giant companies have combined annual revenues of more than $841 billion as
of October,” Geraldo wrote. Well, yes; and in 2022 they spent one millionth of that sum
on electioneering communications in Washington. The amount, $823,075, was hardly
enough to buy one house in Seattle. Furthermore, the part that went directly to
individual campaigns — about half — was evenly split (§210,450 to $210,525) between
Democrats and Republicans.

The story doesn’t ask how much the big labor contributors spent last year. Had it asked,
it would have found that the Service Employees International Union contributed $2.3
million to the New Direction PAC, which almost exclusively backs Democrats. Would

any legislator propose a law to ban a union from electioneering communications if 1
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like that would be denounced as anti-worker. Probably it also would be unconstitutional.

In January 2020, the Seattle attorneys Kevin Hamilton, Brian Svoboda and Shanna
Reulbach of Perkins Coie issued a memo arguing that the Seattle’s ordinance was “too
broad to withstand First Amendment scrutiny” and would likely be struck down if

anyone wanted to bring a lawsuit. So far, nobody has sued, and the ordinance stands.

Former state Attorney General Rob McKenna, now an attorney at Orrick, Herrington &
Sutcliffe, says about the Bill 5284 in Olympia. “It's clearly unconstitutional because it
violates the First Amendment,” McKenna said. “I hope that an effective company will

choose to challenge it”

Bill 5284 hasn't passed yet, and there is still a chance that it won’t. State Rep. Peter
Abbarno of Centralia, member of the State Government and Tribal Affairs Committee, is
offering an amendment to strip out the language on “foreign-influenced” corporations,

but he’s in the minority party.
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January 8, 2020
TO: Washington State Democratic Central Committee
FROM: Kevin J. Hamilton

Brian G. Svoboda
Shanna M. Reulbach

RE: The Seattle City Council’s Proposed Campaign Finance Ordinance

You have asked us to analyze a proposed ordinance, now being considered by the Seattle
City Council, that, in certain municipal elections, would place limits on contributions to
political committees which make independent expenditures or contribute to other
committees making independent expenditures, and ban “foreign-influenced corporations™
altogether from making independent expenditures or contributing to independent
expenditure committees. Because the proposed ordinance would burden core First
Amendment rights to make independent expenditures, it would almost certainly face
constitutional challenge, and such a challenge would have a strong likelihood of success
on the merits. We discuss these matters further below.

L The Proposed Ordinance

The proposed ordinance’s first main provision limits what a political committee may
receive if it finances independent expenditures. The proposed ordinance defines an
“independent expenditure committee™ to include any political committee which either
makes independent expenditures, or contributes to other political committees making
independent expenditures, in amounts aggregating $1,000 or more in a city election.! It
then places a general limit of $5,000 on contributions to independent expenditure
committees which convey, “implicitly or explicitly,” that the funds may be used in
elections for or against Mayor, City Council or City Attorney candidates.” The lone
exception from the $5.000 limit is for contributions made by “limited contributor
committees ™—i.e., political committees that have existed for at least nine months, receive
contributions from a number of people ranging from 150 to 600 (depending on the elections
in which they spend) and receive contributions only in amounts less than $500 or from
other limited contributor committees.’

! Seattle City Council, Council Bill 119701, § 2.04.010 (intro. Nov. 5, 2019),
https://seattle.legistar.com/LegislationDetail. aspx 71D=4225595&GUID=B8D94167-D14C-4A40-BF30-
2212C88E38D7&Options=I1D% 7CText% 7C&Search=foreign&Full Text=1.

2 Id. § 2.04.400.

3 Id. § 2.04.010.

Periins Coie LLP



The proposed ordinance’s second main provision curtails contributions and expenditures
made by “foreign-influenced corporations.” The proposed ordinance states:

Mo foreign-influenced corporation shall make an independent expenditure
in elections for or against candidates for the offices of Mayor, City Council,
or City Attorney of the City of Seattle, or a contribution to an independent
expenditure committee that has conveyed, implicitly or explicitly, that
contributions to the committee may be used in elections for or against
candidates for the offices of Mayor, City Council, or City Attorney of [t]he
City of Seattle *

The ordinance defines “corporation™ broadly to include “a corporation, company, limited
Liabality company, imited partnership, business trust, business association, or other similar
entity.™ A “corporation” is “foreign-influenced” if any one of the three conditions below
15 met:

1. A single foreign owner holds, owns, controls, or otherwise has direct or
indirect beneficial ownership of one percent or more of the total equity,
outstanding wvoting shares, membership units, or other applicable
ownership interests of the corporation; OR

2. Twoor more foreign owners, in aggregate, hold, own, control, or otherwise
have direct or indirect beneficial ownership of five percent or more of the
total equity, outstanding wvoting shares, membership units, or other
applicable ownership interests of the corporation; OR

3. A foreign owner participates directly or indirectly in the corporation’s
decision-making process with respect to the corporation’s political
activities in the United States.®

A “foreign owner™ is a “foreign investor™ or “a corporation wherein a foreign investor
holds, owns, controls, or otherwise has directly or indirectly acquired beneficial ownership
of equity or voting shares in an amount that is equal to or greater than 50 percent of the
total equity or outstanding voting shares.”™ A “foreign investor” is a person or entity that
that “[h]olds, owns, controls, or otherwise has direct or indirect beneficial ownership of
equity, outstanding voting shares, membership units, or other applicable ownership
interests of a corporation™ and 15 a foreign government, foreign political party, a

* Id § 204 400(B). Further, when a corporation makes an independent expenditure. it must file a statement
with the City Clerk certifying that it is not a foreign-influenced corporation. fd. § 204 2T0(D). It must also
provide a copy of that statement to any independent expenditure committee to which it makes a contribution,
and the independent expenditure committee must file the statement along with its campaign finance report.
Id. §§ 2,04 26002 d). 2.04 270(D).

*Id § 2.04.010.

a1d.

Tid

Perimns Coe LLP

i,



combination of persons organized under the laws of another country or having its principal
place of business in a foreign country, or an individual who is not a U.S. citizen or green-
card holder ®

Thus, if U.S. Company A owns 1% of U.S. Company B, and if a foreign individual has
50% of the voting shares of US. Company A, then U.S. Company B would be prohibited
from making independent expenditures in the specified elections, and from giving to
independent expenditure committees active in these same elections, regardless of whether
any foreign individual or entity actually participates in U.S. Company B’s electoral
decisions.

II. First Amendment Scrutiny

The Supreme Court has held that First Amendment protections extend to corporations.”
Whenever a regulation burdens a speaker’s core political speech, including the ability to
make independent expenditures, the regulation is subject to strict scrutiny, which requires
the government to prove that the regulation furthers a compelling government interest and
is narrowly tailored to achieve that interest.'"” The First Amendment likewise protects the
ability of persons and entities to contribute towards independent expenditures, subjecting
government restrictions on independent-expenditure financing to heightened scrutiny. !

A. Contribution Limits

In Citizens United v. Federal Election Commission, the Supreme Court struck down the
federal prohibition on corporations making independent expenditures, reasoning that quid
pro que corruption (or its appearance) is the only government interest capable of justifying
contribution and expenditure limits, and independent expenditures—which by definition
are made independent of candidates—cannot corrupt.'? Less than three months later, the
U.S. Court of Appeals for the District of Columbia Circuit, applying Citizens United, ruled

®1d.

? Citizens United v. Fed Election Comm 'n_ 558 U.S. 310, 342 (2000):; Austin v. Mich. Chamber of Conmerce.
494 U5, 652, 657 (1990), overruled on other grounds by Citizens United, 558 US. 310; Fed. Election
Comm 'n v. Mass. Citizens for Life, Inc., 479 ULS. 238, 251-56 (1986); First Nat T Bark of Boston v. Bellotti,
435 U5, Ta5, T78 n.14, T84-85 (1978).

2 Citizens United. 558 US_ at 340 see Austin, 494 U_S. at 657 Mass. Citizens for Life, 479 US. at 251-52;
Bellotii, 435 US. at T86; Buckiey v. Valeo, 424 U.S. 1, 44-45 (1976).

It See Citizens United, 558 U.S. at 340 (invalidating federal ban on corporate independent expenditures);
see also Long Beach Area Chamber of Com. v. City of Long Beach, 603 F_3d 684 (9th Cir. 2010):
(invalidating city ordinance placing contribution limits on entities making independent expenditures);
Thatheimer v. City of San Diego. 645 F 34 1109 (9th Cir. 2011) (affirming injunction against limits on
financing independent expenditures); Farris v. Seabrook, 677 F.3d 858 (9th Cir. 2012) (enjoining
enforcement of contribution limits agmnst recall committees. citing Long Beach Area Chamber of
Commerce); SpeechNow.org v. FEC, 599 F3d 686 (D.C. Cir. 2010) (en banc) (invalidating federal limits
on contributions to political committees which solely make independent expenditures)

12 8ee generally Citizens United, 558 US. 310
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that 1t 1$ unconstitutional to limit how much people can contribute to groups that only make
independent expenditures.”” The D.C. Court stated: “In light of the [Supreme] Court’s
holding as a matter of law that independent expenditures do not corrupt or create the
appearance of quid pro gquo corruption, contributions to groups that make only independent
expenditures also cannot cormupt or create the appearance of corruption. . . . Given this
analysis from Citizens United, we must conclude that the government has no anti-
corruption interest in limiting contributions to an independent expenditure group.”"

The U.S. Court of Appeals for the Ninth Circuit, which has jurisdiction over the State of
Washington, has adopted the same reasoning. It struck down a City of Long Beach,
California ordinance, which prohibited groups that accepted contributions above certain
monetary thresholds from making independent ».=:.1rLI:|»s:1'u.iitlma.'s.l5 It also upheld an injunction
prohibiting the City of San Diego from enforcing an ordinance that operated to bar political
committees making only independent expenditures from accepting more than $1,000 a year
from any single source.®

Seattle’s proposed ordinance limiting how much money independent expenditure-only
political committees may accept from a single source each year is materially
indistinguishable from the invalidated San Diego and Long Beach ordinances. As in the
cases discussed above, because independent expenditures have been found to present an
insufficient risk of corruption as a matter of law, Seattle can point to no government interest
to justify a contribution limit to committees that make only independent expenditures. It
is almost certain that a court operating in Washington, applying Cirizens United and Ninth
Circuit precedent, would hold this provision of the Seattle ordinance to be unconstitutional.

B. Foreign-Influenced Corporations

The Supreme Court has not said “whether the government has a compelling government
interest in preventing foreign individuals or associations from influencing our Nation's
political process.™" In Citizens United, the Court explicitly avoided that issue, stating that
it was unnecessary to consider the question when the law at 1ssue—the federal corporate
independent expenditure ban—was “not limited to corporations or associations that were
created in foreign countries or funded predominately by foreign shareholders.™®

While the Supreme Court has not spoken directly on the issue of foreign election financing,
it affirmed without opinion a federal three-judge panel decision in Blwman v. Federal
Election Commission."® There, the lower court upheld the federal law prohibiting foreign

3 SpeechNow.org, 599 F.3d at 696,

14 14 at 695,

¥ Long Beach Area Chamber of Com., 603 F.3d at 687, 699.

1€ Thalheimer, 645 F3d at 1113, 1115, 1129,

7 Citizens United, 558 U.S_ at 362.

1% Id. {emphasis added).

1% See Bluman v. Fed. Election Comm 'm, 565 US. 1104 (2012).
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nationals from making contributions and expenditures in connection with any federal, state,
or local election.™ The Bluman court said that, because “it is fundamental 1o the definition
of our national political community™ that only citizens or lawful permanent residents be
able to participate in “activities of democratic self-governance,” the government has a
compelling interest in “limiting the participation of foreign citizens n activities of
American democratic self-governance, and in thereby preventing foreign influence over
the U S. political process.”™' The federal government’s exclusion of foreign nationals from
political spending, the court concluded, “is therefore tailored to achieve that compelling
interest.”™

However, Bluman, a federal district court decision, does not clearly support an extension
of the current federal foreign national ban on the scale now contemplated by Seattle. The
federal statute at issue in Bluman restricted the political spending of foreign individuals
and business entities organized under the laws of another country or with a principal place
of business in another country; the statute did not prevent domestic corporations with
nominal foreign ownership or control from engaging in political speech, regardless of
whether a foreign person or entity is actually involved in the speech.™

Moreover, Bluman suggests that the tailloring of Seattle’s proposed ordinance is too broad
to withstand First Amendment scrutiny. The Bluman court concluded that the federal ban
on foreign-national spending was appropriately tailored to prevent foreign influence,
whereas Seattle’s ban 15 much broader and would prevent domestic corporations from
spending in connection with U.S. elections, ostensibly to prevent foreign influence. The
Cirizens United Court’s brief statement about foreign-national spending would appear to
weigh against a regulation as broad as Seattle’s proposal—the Supreme Court hypothesized
only about foreign corporations or corporations “funded predominately by foreign
shareholders.™* Regulating a domestic corporation in which a foreign owner (which may
itself not even be a foreign company) has as little as a 1% interest is a far cry from
regulating a predominately foreign-funded or -owned entity.

The State of Alaska, in an enacting a similar ban on foreign-influenced corporations
making contributions or expenditures in connection with elections, seemingly recognized
these concerns.” To shield its ban from constitutional challenge, it included language
saying that the ban applies “only to the extent (1) federal law prohibits the foreign-

B See Bluman v. Fed. Election Comm 'n, 800 F. Supp. 2d 281 (D.D.C. 201 1).

24 at 288,

fd at 290.

B See 52 US.C. § 30121,

M See Citizens United, 558 US_ at 362 (emphasis added).

* See Letter, Jahna Lindemuth, Alaska Aty Gen., to Bill Walker, Alaska Gov. at 4-5 (June 22, 2018)
{providing a legislative review of HB 44, which amended Alaska’s election laws to include the foreign-
influenced corporation prohibition) (“Alaska Letter™). The Alaska statute also has higher thresholds for
foreign  ownership before a corporation 15 considered “foreign  influenced.”  See Alaska Stat
§ 15.13.068(c)5).
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influenced corporation . . . from making a contribution or expenditure in connection with
a state election; and (2) permitted by federal law.™® Because federal law does not
categorically prohibit the full range of corporations covered by the Alaska law from
undertaking election spending, that law would allow such corporations to engage in some
political activity, and thus has a greater chance of satisfying the First Amendment’s
exacting standard 2

Thus, Seaitle’s proposed ordinance barring foreign-influenced corporations from making
independent expenditures and contributions in furtherance of independent expenditures
will be subject to strict scrutiny because it burdens core First Amendment speech. The
City’s proposal is unlikely to survive such scrutiny, as federal courts have not recognized
a compelling interest in restricting the speech of “foreign-influenced” individuals or
entities, nor in regulating U.S. companies with a nominal amount of foreign ownership.
When those owners could just as easily be isolated from decisions conceming electoral
spending, the law 15 not narrowly tailored to serve the broader interest of keeping U.S.
elections free from foreign influence.

III. Conclusion

Both major provisions of Seattle’s proposed campaign-finance ordinance have serious
constitutional flaws. And the passage of a law vulnerable to judicial challenge could have
unintended consequences for Seattle’s otherwise vibrant campaign finance limits™®
Citizens United provides an example. That case began as a challenge to a prohibition on
the use of corporate treasury funds to sponsor so-called “electioneering communications,”
or broadcast, cable or satellite communications that refer to federal candidates before their
voters during the thirty or sixty days before an election, from a professed media entity that
wanted to distnibute a movie cnticizing then-candidate Hillary Clinton through video on

*% Alaska Stat. § 15.13.068(h); see Alaska Letter at 4-5.

T Another reason the Seattle ordinance may be unconstitutional is that Congress has preempted the City from
regulating foreign spending in elections. The Federal Election Campaign Act of 1971, as amended, prohibits
foreign nationals, directly or indirectly, from making contributions “in connection with a Federal, state, or
local election.™ 52 ULS.C. § 30121(ap1). Therefore, Congress has already regulated foreign spending in
connection with local elections.  And where Congress has created a regulatory framework “so pervasive™
that it has left no room for other levels of government to regulate the subject matter, or where there is a
“federal interest . . . so dominant that the federal system will be assumed to preclude enforcement of state
laws on the same subject,” then Congress has preempted the entire field; no other jurisdiction may regulate
it, and any atternpts will give way to federal law. Arizoma v. United States, 567 U5 387, 399 (201 2) (internal
quotation marks omitted). Particularly here, where Congress rather than any state or local government
typically oversees matters of citizenship, foreign relations. and national security, and Congress has already
enacted a law reaching state and local elections, there is a fair argument that the federal government has
evidenced an intent to occupy the field.

B See, eg. Secattle, Wash. Mun. Code § 2.04.730(B) (2019) (placing a mandatory limit of 3500 on
contnbutions from any person to candidates for Mayor, City Council or City Attorney).  After losing its
ability to make independent expenditures. a foreign-influenced corporation might well challenge both the
new foreign-infleenced corporation restriction, and the existing monetary limit for direct contributions.
asserting that those laws together deprive it of any meaningful ability to engage in political speech.
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demand.® On a 5-4 decision, through a majority consisting of Justice Kennedy, Chief
Justice Roberts, Justice Scalia, Justice Alito and Justice Thomas, the Court not only struck
down the electioneering communications ban, but the Federal Election Campaign Act of
1971°s longstanding ban on corporate express advocacy expenditures ® Thus, a plaintiff
which objected to the ordinance, and which otherwise opposed the campaign {inance laws
now in place, might seek not simply to challenge the new ordinance, but to challenge other
aspects of current law also, and ultimately invite Supreme Court review of provisions that
might not otherwise come before a Court that is increasingly skeptical of campaign finance
regulation.

We are glad to provide further information on these matters at your convenience.

558 US. 310
]
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CASE 0:23-cv-02015-ECT-JFD Doc. 1 Filed 06/30/23 Page 1 of 46

UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Minnesota Chamber of Commerce, a No. 0:23-cv-02015

Minnesota nonprofit corporation,

Plaintiff,
VS.

John Choi, in his official capacity as
County Attorney for Ramsey County,
Minnesota; George Soule, in his official
capacity as Chair of the Minnesota
Campaign Finance and Public Disclosure
Board; David Asp, in his official capacity
as Vice Chair of the Minnesota Campaign
Finance and Public Disclosure Board;
Carol Flynn, in her official capacity as
Member of the Minnesota Campaign
Finance and Public Disclosure Board;
Margaret Leppik, in her official capacity
as Member of the Minnesota Campaign
Finance and Public Disclosure Board;
Stephen Swanson, in his official capacity
as Member of the Minnesota Campaign
Finance and Public Disclosure Board; and
Faris Rashid, in his official capacity as
Member of the Minnesota Campaign
Finance and Public Disclosure Board,

COMPLAINT FOR
DECLARATORY AND
INJUNCTIVE RELIEF

Defendants.

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

INTRODUCTION
1. This is an action for declaratory and injunctive relief challenging recently-

enacted legislation that impermissibly infringes upon the First Amendment free speech
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rights of domestically organized corporations and limited liability companies in
Minnesota.

2. Plaintiff Minnesota Chamber of Commerce (the “Chamber”) is a nonprofit
membership organization that receives membership funds and uses a portion of those
funds to, inter alia, make contributions to its political action fund.

3. The Chamber’s members include both privately and publicly held for-profit
corporation and limited liability companies that seek to (1) make expenditures, or offer
or agree to make expenditures, to promote or defeat the candidacies of individuals for
nomination, election, or appointment to public office; (2) make contributions or
expenditures to promote or defeat ballot questions, or to qualify questions for placement
on ballots; and/or (3) make contributions to political committees or political funds.!

4, The Chamber brings this civil action for declaratory and injunctive relief on
behalf of itself and its members because, while these types of activities are speech
protected by the First Amendment to the United States Constitution, as recognized by the
United States Supreme Court in Citizens United v. Federal Election Commission, 558
U.S. 310 (2010), Minnesota has recently enacted legislation that unconstitutionally
restricts and prohibits speech by corporations and limited liability companies who the
Legislature has defined as “foreign influenced corporations.” See Minn. Stat. § 211B.15,

subds. 3(d) & 4a (2023).

1 Specifically, the Chamber’s members seek to make independent expenditures to
independent expenditure political committees and independent expenditure political
funds as previously allowed by Minnesota law.
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5. In Citizens United, the United States Supreme Court held that certain
provisions of the Bipartisan Campaign Reform Act of 2002, as amended, which
prohibited corporate independent expenditures, violated the First Amendment of the
United States Constitution. The Supreme Court held that corporations possess First
Amendment rights, including the right to petition legislative and administrative bodies.
558 U.S. at 341-43. Following Citizens United, the Minnesota Legislature added
independent expenditure political committees and funds to the statutory framework. See
Minn. Stat. § 10A.01, subds. 27-28 (2010). In 2013, the statutes were updated to include
ballot question committees. See Minn. Stat. § 10A.01, subds. 7c-7d (2013).

6. Similarly, in First Nat. Bank of Bos. v. Bellotti, the United States Supreme
Court held that a Massachusetts law prohibiting corporations from making contributions
or expenditures for the purpose of influencing a ballot question violated the First
Amendment and was therefore unconstitutional. See First Nat. Bank of Bos., 435 U.S.
765, 765 (1978).

7. Minnesota has recently enacted legislation to amend Minnesota Statute
section 211B to prohibit for-profit corporations and limited liability companies with a
mere 1% single foreign investor owner, or 5% aggregate foreign investor ownership,
from engaging in constitutionally protected speech, such as to (1) make expenditures, or
offer or agree to make expenditures, to promote or defeat the candidacy of individuals for
nomination, election, or appointment to public office; (2) make contributions or
expenditures to promote or defeat ballot questions, or to qualify questions for placement

on the ballot; and (3) make contributions to a political committees or political funds.
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Minn. Stat. 8 211B.15, subds. 3(d) & 4a (2023). These statutory amendments and the
corresponding restrictions and prohibitions shall become effective January 1, 2024. 1d.

8. Violations of these statutory amendments and the corresponding restrictions
and prohibitions may result in monetary fines, prosecution, incarceration, and potential
dissolution of affected corporations and limited liability companies. Id. at subds. 6 & 7.
County attorneys and the Campaign Finance and Public Disclosure Board (“CFPD
Board”) are authorized and expected to prosecute violations of these amendments to
Minnesota Statute section 211B. Id. at § 211B.16, subd. 3; 211B.15, subds. 6, 7.

9. A copy of these new Minnesota Statutes are attached hereto as Exhibit A.

10.  These statutory amendments and corresponding provisions of Minnesota
Statute 8 211B unconstitutionally prohibit and threaten prosecution of independent
corporate political and free speech activities that the United States Supreme Court has
held are protected by the First Amendment to the United States Constitution.

11. The Minnesota Statutes prohibiting independent expenditures? apply to
federal, as well as statewide, legislative, judicial, or local office, candidacies, which is in
direct contradiction to federal law and regulations that govern expenditures in connection
with federal elections and therefore preempted by federal law. See Minn. Stat. 211B.01,

subd. 3 (2023).

2 As used herein, “independent expenditures” includes expenditures to promote or defeat
the candidacy of an individual, expenditures of contributions to promote or defeat a ballot
question, electioneering communications, and contributions to a political committee,
political fund, or ballot question committee.
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12. Minnesota’s prohibitions on and sanctions for independent corporate
expenditures by entities such as the Chamber and its members are unconstitutional and
preempted by federal law, should be declared invalid, and enforcement should be
permanently enjoined.

13.  Indeed, following the passage of these statutes, members of the CFPD
Board, who are named as Defendants in their official capacities, explicitly questioned
whether the law was well tailored, and they could not identify a basis to support the
statutes’ reach.

JURISDICTION AND VENUE

14.  The Chamber asserts claims under 42 U.S.C. § 1983, 28 U.S.C. § 2201, and
the Constitution and laws of the United States; and the Chamber seeks remedies pursuant
to 42 U.S.C. 88 1983, 1988, and 28 U.S.C. § 2201.

15.  Accordingly, this Court has subject matter jurisdiction under 28 U.S.C.
§ 1331 and 28 U.S.C. § 1343.

16.  Venue is proper in this District under 28 U.S.C. § 1391(b) because
Defendant Choi is a law enforcement officer within the State of Minnesota and resides
within the District, and Defendants Soule, Asp, Flynn, Leppik, Swanson, and Rashid are
members of the CFPD Board, which is a Minnesota state agency. These Defendants are
tasked with enforcing the state statutes in question, and a substantial part of the events or
omissions giving rise to the claims presented occurred within Ramsey County, which is

in the Third Division of the District of Minnesota.
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PARTIES

17.  Plaintiff Minnesota Chamber of Commerce is a nonprofit membership
organization incorporated under the laws of the State of Minnesota. The Minnesota
Chamber of Commerce’s registered business address with the Minnesota Secretary of
State is 380 Saint Peter Street, Suite 1050 St. Paul, Minnesota 55102,

18. The Chamber is the largest organization representing businesses in
Minnesota and is comprised of approximately 6,300 members, which include both
privately and publicly held companies in every industry and throughout all of Minnesota.

19. The Chamber leads the statewide business community to advance pro-
business, responsible public policy that creates jobs and grows the economy, and
provides member services to address evolving business needs. As part of this mission, the
Chamber represents its members’ interests through lobbying efforts, support of pro-
business candidates, and advocacy of issues that impact its members. These efforts are
carried out through various means, including through contributions towards political
action funds.

20.  In alignment with the aforementioned mission, the Chamber alleges these
claims to protect its own free speech rights, as well as those of its members.

21.  The protection of the free speech rights of the Chamber’s members is
germane to the purpose of the Chamber’s organization which seeks to advocate and
protect business issues that impact its members.

22.  Here, the Chamber is representing the interests of its members who are

corporations and limited liability companies that seek to make independent expenditures
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and contribute to ballot question political committees for various business reasons, but
the recently enacted Minnesota legislation prohibits them from doing so.

23.  This prohibition on protected free speech rights affects a core business
function—to participate and effect change in society. Businesses, as contributors and
developers of society, appropriately seek to use their hard-earned influence and resources
to make advancements in the community in which they participate. Taking issue with this
restriction of rights is central to the Chamber’s purpose.

24.  Defendant John Choi is the County Attorney for Ramsey County,
Minnesota. Defendant Choi is sued in his official capacity as County Attorney who, as a
County Attorney, is the person responsible under Minnesota Statutes section 211B.16,
subd. 3 for enforcement of Minnesota Statutes sections 211B.15, subd. 1 (a), (b), (c), (d),
(e), 4a, and 4b (2023), in Ramsey County where the Minnesota Chamber of Commerce’s
business offices are located and where many of its members who are adversely affected
by these unconstitutional and preempted prohibitions are headquartered and/or operate
and engage in business.

25. The CFPD Board is a Minnesota state agency empowered to audit,
investigate, and enforce the relevant provisions of Chapter 10A and Minnesota Statutes
sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and 4b (2023), throughout the State,
including by imposing civil penalties on persons and entities who violate Chapter 211B.
See Minn. Stat. § 211B.15, subds. 6, 7 (2023). The CFPD Board is located in Ramsey

County.
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26.  Defendant George Soule is a member and current Chair of the CFPD
Board, and is sued in his official capacity.

27. Defendant David Asp is a member and current Vice Chair of the CFPD
Board, and is sued in his official capacity.

28.  Defendant Carol Flynn is a member of the CFPD Board, and is sued in her
official capacity.

29. Defendant Margaret Leppik is a member of the CFPD Board, and is sued in
her official capacity.

30. Defendant Stephen Swanson is a member of the CFPD Board, and is sued
in his official capacity.

31.  Defendant Faris Rashid is a member of the CFPD Board, and is sued in his
official capacity.

32.  Collectively, Defendants Soule, Asp, Flynn, Leppik, Swanson, and Rashid
are referred to herein as the “CFPD Defendants.”

STANDING AND RIPENESS

33.  An actual controversy exists between the parties, and the Chamber and its
members have suffered and will continue to suffer an injury-in-fact that is directly
traceable to Minnesota law and Defendants’ duties to enforce that law and foreseeable
actions taken in accordance with that duty.

34.  Specifically, the Chamber and its members who qualify or may qualify as
“foreign influenced corporations” presently propose to prepare budgets and allocate

assets that will be used to make independent expenditures and contribute to ballot
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question committees, now and in the future, and to make those independent expenditures
in 2024. These proposed activities are expressly prohibited by the challenged provisions
of Minnesota Statutes Chapter 211B.

35. The Chamber presently fears that Defendant Choi (and other County
Attorneys so authorized under Minnesota Statutes section 211B.16, subd. 3) will initiate
criminal prosecution against the Chamber, its members, and their corporate officers,
employees, and agents for violations of the statutory prohibitions at issue.

36. The Chamber also presently fears that the CFPD Defendants will initiate
audits and investigations (and impose penalties based on the same) against the Chamber,
its members, and their corporate officers, employees and agents for violations of the
statutory prohibitions at issue.

37. The Chamber and its members presently fear criminal prosecution for
violations of the statutory prohibitions at issue, which results in members avoiding
making certain speech, and thereby chilling their speech.

38. The Minnesota statutes also require any corporation or limited liability
company that makes an independent expenditure or contributes to a ballot question
committee to submit a certification that it is not presently owned by 1% single or 5%
aggregate foreign nationals under penalty of perjury, and the risk of severe monetary
penalties, dissolution, and potential incarceration. Ownership percentages are subject to
fluctuation, and it can be very difficult to accurately assess the status of ownership at any

given time. In addition to this difficulty, an entity will need to conduct this analysis every
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time it makes an independent expenditure.® The practical effect of this reality is that all
corporations and limited liability companies will likely take steps to avoid making
independent expenditures and thereby avoid exercising their free speech rights. This will
result in impermissibly chilled speech. These circumstances and facts are causing and
will cause actual injury to the Chamber and its members, including the chilling of their
First Amendment constitutional rights, which is directly caused by the Minnesota statutes
at issue.

39. A favorable decision of this Court will redress the Chamber’s and its
members’ respective injuries by allowing them to engage in activities expressly permitted
under the United States Constitution that are nonetheless prohibited by said Minnesota
statutes.

40.  In order to maintain a proper level of respect for State law, while ensuring
protection against unconstitutional prohibitions on its members’ rights of free speech and
unlawful prosecutions, the Chamber seeks declaratory and injunctive relief here against
Defendants, who are authorized with the power, and duty bound, to enforce these statutes
against the Chamber and its members.

41.  The Chamber, which consists of thousands of members, has associational

standing because the statute at issue poses an impediment to its activities and mission.

3 The Star Tribune reported in February 2023 that over $42MM was spent on independent
expenditures in the 2022 midterm election cycle. Briana Bierschbach, Minnesota
Democrats Push for More Reporting on Outside Money in Elections, Star Tribune, (Feb.
17, 2023), https://www.startribune.com/minnesota-democrats-push-for-more-reporting-
on-outside-money-in-elections/600252444/.

10
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Rukavina v. Pawlenty, 684 N.W.2d 525, 533 (Minn. Ct. App. 2004). It is the stated
purpose of the Chamber to advocate for its members’ rights and interests, and that
includes their free speech rights. Over 100 of the Chamber’s members are corporations
and limited liability companies who the Minnesota Legislature has now defined as
“foreign influenced corporations” or who do not have the ability to certify that they are
not “foreign influenced corporations” and therefore will suffer injury by having to
comply with the statutes and thereby be forced to self-censor and sacrifice their First
Amendment rights or risk criminal protection. Hundreds more of the Chamber’s members
could easily become “foreign influenced corporations” at any point when there are
ownership changes, in many cases outside the members’ control.

42.  The Chamber has standing to bring this action on behalf of its members and
this matter is ripe for judicial review in accordance with the Eighth Circuit’s holding in
St. Paul Area Chamber of Commerce v. Gaertner, 439 F.3d 481 (8th Cir. 2006).

HARM TO CHAMBER MEMBERS

43.  The Chamber is a nonprofit membership organization incorporated under
Minnesota law. Membership in this organization is open to persons, associations,
corporations or partnerships who subscribe to the Chamber’s mission statements and
objectives, pay annual dues, and are accepted as members.

44, At least 100 of the Chamber’s members are corporations and limited
liability companies who the Minnesota Legislature has now defined as *“foreign
influenced corporations” or who do not have the ability to certify that they are not

“foreign influenced corporations,” and are therefore prohibited from making independent

11
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expenditures on or after January 1, 2024. The members reflected in this total include
privately owned and publicly held companies.*

45.  Some of the Chamber’s members propose to engage in certain corporate
independent expenditures, which the United States Supreme Court has held to be
protected by the First Amendment of the United States Constitution, in support of, or in
opposition to, candidates for political office and ballot questions. These proposed
corporate independent expenditures would include, among other things:

a. Taking out print, television, or internet advertisements which support or
oppose candidates or ballot questions;

b. Placing endorsements of candidates or statements of support or opposition
to ballot questions;®

c. Renting advertisement space on a billboard;

4 This is not an exhaustive estimate of the corporations and limited liability companies
that are currently or will be affected by these Minnesota statutes. In 2022, the Minnesota
Department of Employment and Economic Development identified over 900 Minnesota
entities that are “foreign owned.” Foreign-Owned Businesses in Minnesota, Minn. Dep’t
Employment & Economic Development, https://mn.gov/deed/joinusmn/why-mn/our-
economy/foreign-owned/ (last visited June 28, 2023). Importantly, these Minnesota
Statutes will ensnare many other companies who do not even come close to reaching
DEED’s definition of “foreign owned.”

® For example, in the upcoming 2024 Minnesota election, the dedication of 50% of lottery
proceeds to the Environmental and Natural Resources Trust Fund will be a ballot
question. MN LEGIS 67 (2023), 2023 Minn. Sess. Law Serv. Ch. 67 (H.F. 1900).
Numerous other ballot questions have appeared on statewide Minnesota elections
alongside ballot questions specific to municipality elections in recent years.

12
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d. Sending letters to local businesses informing them of endorsements or
opposition to specific candidates and encouraging members to support or
oppose certain candidates for political office or ballot questions;

e. Holding rallies which may include statements of support or opposition to
specific candidates or ballot questions;

f. Participating in phone bank efforts to encourage people to vote for or
against a particular candidate for office or ballot question; and

g. Making contributions to independent expenditure political committees.

46. Minnesota law expressly prohibits corporations and limited liability
companies, including domestically organized and domestically head-quartered entities
that are majority-owned (and therefore controlled) by United States citizens, that the
Minnesota Legislature nonetheless defines as “foreign influenced corporations” from
engaging in independent expenditures, notwithstanding the express rulings by the United
States Supreme Court that these activities are political speech protected by the First
Amendment.

47.  Minnesota Statutes section 211B.15, subd. 1(d) (2023) defines a “foreign
influenced corporation” as any for-profit corporation or any limited liability company
“for which any of the following conditions is met”:

(1) a single foreign investor holds, owns, controls, or otherwise
has direct or indirect beneficial ownership of one percent or
more of the total equity, outstanding voting shares,

membership units, or other applicable ownership interests of
the corporation;

13
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(2)  two or more foreign investors in aggregate hold, own, control,
or otherwise have direct or indirect beneficial ownership of
five percent or more of the total equity, outstanding voting
shares, membership units, or other applicable ownership
interests of the corporation; or

(3) a foreign investor participates directly or indirectly in the
corporation’s decision-making process with respect to the
corporation’s political activities in the United States.
(emphasis added).

48.  In addition to the facial invalidity of this statute through its violation of the
First Amendment free speech rights of corporations, the statute is also vastly overbroad
and not narrowly tailored because of the de minimis 1% and 5% thresholds which do not
facially reflect control over the actions of corporations or LLCs.

49.  Aside from the unconstitutionality of subdivisions 1 and 2 above regarding
percent ownership, subdivision 3 is unconstitutionally vague because it does not define or
explain what is (or is not) meant by participating in a corporation’s decision-making
process and therefore will result in the chilling of free speech as entities refrain from
speaking out of fear of violating these statutes.

50. In addition, the definition of “foreign influenced corporation” does not
include labor unions and other business organizations other than for-profit corporations
or LLCs, and, further, imposes greater hardships on publicly-traded entities as compared
to privately-held entities that have greater visibility to their ownership, and is therefore an
unequal application and violation of the First Amendment.

51.  During the Senate hearing on these statutes, an amendment was proposed to

include labor unions in the definition of a foreign influenced corporation. The

14
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amendment did not pass; as a result, labor unions are not included in the language of the
statutes. Minnesota Senate Journal, 2023 Reg. Sess. No. 57.

52.  Under the statutes in question, labor unions are free to exercise their free
speech rights without regard to foreign influence (such as through dues-paying members
or chapters).

53. Minnesota Statutes section 211B.01, subd. 1(e) (2023) defines a “foreign
investor” as:

a person or entity that:

(1) holds, owns, controls, or otherwise has direct or indirect
beneficial ownership of equity, outstanding voting shares,
membership units, or otherwise applicable ownership
interests of a corporation; and

(2) is any of the following:

(1) a government of a foreign country;

(i)  apolitical party organized in a foreign country;

(i) a  partnership,  association,  corporation,
organization, or other combination of persons
organized under the laws of or having its
principal place of business in a foreign country;

(iv)  an individual outside of the United States who
IS not a citizen or national of the United States
and who is not lawfully admitted for permanent
residence in the United States; or

(v)  a corporation in which a foreign investor as
defined in items (i) to (iv) holds, owns, controls,
or otherwise has directly or indirectly acquired

beneficial ownership of equity or voting shares
in an amount that is equal to or greater than 50

15
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percent of the total equity or outstanding voting
shares.

54.  Minnesota Statutes section 211B.01, subd. 3 (2023) defines “Candidate” as:

an individual who seeks nomination or election to a
federal, statewide, Metropolitan Council, legislative,
judicial, or local office including special districts,
school districts, towns, home rule charter and statutory
cities, and counties, except candidates for president
and vice-president of the United States.

55.  Minnesota Statutes section 211B.15, subd. 4a (2023) provides that:
(@) . .. aforeign-influenced corporation must not:

(1) make an expenditure, or offer or agree to make an
expenditure, to promote or defeat the candidacy of an
individual for nomination, election, or appointment to a
public office;

(2) make contributions or expenditures to promote or defeat a
ballot question, or to qualify a question for placement on
the ballot;

(3) make a contribution to a candidate for nomination,
election, or appointment to a public office or to a
candidate’s principal campaign committee; or

(4) make a contribution to a political committee, political
fund, or political party unit.

(b) A foreign-influenced corporation must not make a contribution
or donation to any other person or entity with the express or
implied condition that the contribution or donation or any part of
it be used for any of the purposes prohibited by this subdivision.
This section does not prohibit donations to any association for its
general purposes such that the funds qualify as general treasury
money pursuant to section 10A.01, subdivision 17c, nor does it
impose any additional limitations on the use of such funds.

16
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56. While Chapter 211B does not define “political committee,” Minnesota
Statutes section 10A.01, subd. 27 defines political committee as “an association whose
major purpose is to influence the nomination or election of one or more candidates or
local candidates or to promote or defeat a ballot question, other than a principal campaign
committee, local candidate, or a political party unit.”

57.  Prior to the recent enactment of these Minnesota statutes, corporations and
limited liability companies were permitted to contribute funds to independent expenditure
political committees and ballot question committees (10A.121; 211B.15, subds. 3-4); but
the new statutes do not provide an exception for these committees; and, therefore, given
the broad definition of “political committee” in 10A and as used in 211B.15, the
Legislature has barred the exercise of free speech that had been available through these
methods.

58.  Likewise, in order to make independent expenditures, corporations and
limited liability companies had to establish independent expenditure political funds; but
such independent expenditure political funds have also been subsumed in the definition
of “political fund” in 211B.15. Therefore, independent expenditure political funds are no
longer an option for corporations or limited liability companies.

59. Minnesota Statutes section 10A.20 requires that all independent
expenditures be reported to the Minnesota Campaign Finance and Public Disclosure
Board through the submission of periodic campaign finance reports.

60. These reports have required an affirmative statement certified under oath

and subject to criminal penalty that the disclosed expenditures were not made “with the
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authorization or expressed or implied consent of, or in cooperation or in concert with, or
at the request or suggestion of any candidate; any candidate’s principal campaign
committee or agent; any local candidate, or any local candidate’s agent.” Minn. Stat. §
10A.20, subd. 6a.

61.  The recently enacted Minnesota Statutes section 211B.15, subd. 4b (2023)
now requires an additional certification by any “corporation” that makes a contribution or
expenditure to:

submit a certification to the Campaign Finance and Public
Disclosure Board that it was not a foreign-influenced
corporation as of the date the contribution or expenditure was
made. The certification must be submitted within seven
business days after the contribution or expenditure is made
and must be signed by the corporation’s chief executive
officer after reasonable inquiry, under penalty of perjury. If
the activity requiring certification was a contribution to an
independent expenditure committee, the corporation must
additionally provide a copy of the certification to that
committee. For purposes of this certification, the corporation
shall ascertain beneficial ownership in a manner consistent
with chapter 302A or, if it is registered on a national
securities exchange, as set forth in Code of Federal
Regulations, title 17, sections 240.13d-3 and 240.13d-5. The
corporation shall provide a copy of the statement of
certification to any candidate or committee to which it
contributes, and upon request of the recipient, to any other
person to which it contributes.

62. Minnesota Statutes section 211B.15, subd. 1(c) (2023) defines a
“corporation” to include, inter alia, a “nonprofit corporation that carries out activities in
this state,” which includes the Chamber and many of its members.

63.  This additional certification, required to be made under oath and subject to

criminal penalty, that a corporation or limited liability company is not a “foreign

18
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influenced corporation,” is required within seven (7) business days following any
independent expenditure. This certification requirement imposes an additional and
unreasonable burden on Minnesota corporations and limited liability companies because
ownership of entities—particularly public companies, but also privately-held entities—is
constantly fluctuating and it can be very difficult to assess with sufficient precision to
accurately certify the status of ownership at any given time. Plus, many companies may
not know the nationality or immigration status of their shareholders. In addition to these
difficulties, an entity will need to conduct this analysis in order to make the required
certification every time it makes an independent expenditure. The practical effect of this
requirement is that all corporations and limited liability companies may and very likely
will self-censor and avoid making independent expenditures at all to avoid the risk of
prosecution, which chills constitutionally protected speech.

64. Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and
4b (2023) shall take effect on January 1, 2024. Accordingly, as the Chamber and its
members are currently making decisions regarding their budgets and fiscal planning for
the coming year, they are forced to take into account the adverse impact this statute will
have on their ability to make independent expenditures.

65.  Under applicable prosecution and penalty provisions, corporations such as
the Chamber’s members may be fined up to $40,000 and/or be dissolved for violation of
these Minnesota laws. Individuals acting on behalf of corporations, such as executives of
the Chamber’s members, may be fined not more than $20,000 or be imprisoned for not

more than five years, or both, for violation of these Minnesota laws. Minn. Stat.
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§ 211B.15, subd. 6 (2023). The Chamber’s members who are presently preparing budgets
and allocating assets that will be used to make independent expenditures and contribute
to ballot question committees, now and in the future, and to make those independent
expenditures in 2024, are fearful of facing the threat of prosecution for engaging in these
types of activities on or after January 1, 2024, because, while protected by the First
Amendment and recognized as allowed by the United States Supreme Court in its
decision in Citizens United, such activities and expenditures by “foreign influenced
corporations” are expressly prohibited by Minnesota Statutes section 211B.15, subd. 4a,
and the Chamber’s members fear prosecution and penalties under Minnesota Statutes
section 211B.15, subds. 6 and 7 (2023) for violations.

66. As a result of this fear, the Chamber’s members will avoid engaging in
certain political speech. This not only harms the Chamber’s members, but also infringes
on the rights of listeners to hear “what every possible speaker may have to say.” Citizens
United, 558 U.S. at 469.

67. The Chamber’s members speech is also chilled by the requirement that a
corporation or limited liability company submit a certification that it is not presently
owned by 1% single or 5% aggregate foreign nationals every time that it makes an
independent expenditure. Ownership percentages are constantly fluctuating, and it can be
very difficult to assess with perfect accuracy the status of ownership at any given time. In
addition to this difficulty, an entity will need to conduct this analysis every time it makes
an independent expenditure. The practical effect of this requirement is that all

corporations and limited liability companies may take steps to avoid making independent
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expenditures and contributing to ballot question committees, and thereby avoid
exercising their free speech rights.

68.  Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and
4b (2023) are also unconstitutional because they are vastly overbroad through the
definition of “foreign-influenced corporations” at the low threshold of 1% or 5%.

69. Portions of the above-referenced sections of Minnesota statutes are also
preempted by the Federal Election Campaign Act (“FECA”), as well as federal
regulations promulgated thereunder. For instance, FECA, as amended, already regulates
spending by foreign nationals in connection with federal, state, and local elections. 452
U.S.C. 8 30121(a)(1). FECA also allows corporations, including those that meet the
definition of foreign influenced under Minnesota law, to make independent expenditures
and electioneering communications in connection with federal elections. 11 CFR 8§
114.10.

70.  Minnesota Statutes section 211B.01, subd. 3 defines “candidate” to include
those seeking federal office.

71. FECA expressly provides that it shall “supersede and preempt any
provision of state law with respect to election of federal office.” 52 U.S.C.A § 30143.

72.  Federal rules promulgated by the Federal Election Commission (“FEC”)
pursuant to FECA likewise provide that “federal law supersedes state law concerning the
limitations on contributions and expenditures regarding federal candidates and political

committees.” 11 C.F.R. § 108.7(b)(3).
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73.  The above-referenced sections of Minnesota Statutes are unconstitutional
and preempted by federal law and should be declared invalid, and their enforcement
should be enjoined.

74.  This Court has already held similar legislation prohibiting independent
expenditures as unconstitutional. In Minnesota Chamber of Com. v. Gaertner, the Court

held “[t]he Supreme Court’s decision in Citizens United is unequivocal: the government

may not prohibit independent and indirect corporate expenditures on political speech.”
710 F. Supp. 2d 868, 873 (D. Minn. 2010) (Court granted declaratory judgment and
permanent injunctive relief).

HARM TO THE CHAMBER

75.  The Chamber also brings this Complaint on behalf of itself. The Chamber
receives membership dues from its members.

76.  The Chamber utilizes part of these membership dues to contribute towards
an independent expenditure political action fund called the Pro Majority Jobs Fund as
permitted by Minnesota Statutes section 10A.12.

77.  Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and
4b (2023) impose an absolute ban on corporate independent expenditures from “foreign
influenced corporations.” Under these statutes, the Chamber cannot be defined as a
“foreign influenced corporation” because it is an association with no owners.

78.  Minnesota Statutes section 211B.15, subd. 1(d) (2023) states:

A foreign-influenced corporation must not make a contribution or
donation to any other person or entity with the express or implied
condition that the contribution or donation or any part of it be used
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for any of the purposes prohibited by this subdivision. This section
does not prohibit donations to any association for its general
purposes such that the funds qualify as general treasury money
pursuant to section 10A.01, subdivision 17c, nor does it impose
any additional limitations on the use of such funds.

79. Minnesota Statutes sections 10A.01, subd. 17c¢ states:

“General treasury money” means money that an association other
than a principal campaign committee, party unit, or political
committee accumulates through membership dues and fees,
donations to the association for its general purposes, and income
from the operation of a business. General treasury money does
not include money collected to influence the nomination or
election of candidates or local candidates or to promote or
defeat a ballot question.

80. On June 7, 2023, the CFPD Board published its “review of changes to
campaign finance and public disclosure laws.” In regards to the above referenced
section, the CFPD Board stated the “section does not prohibit donations by a foreign-
influenced corporation to an association’s general treasury money for its general purposes
that are not election related.”® (Emphasis added.)

81. As a result of these statutes, the Chamber is prohibited from using its
general treasury money, which includes membership dues, for the purpose of making
contributions to its political action fund or to a ballot question committee if that money
originates from a “foreign influenced corporation.”

82.  To comply with these statutes, the Chamber would need to make sure that it
identifies which of its members are “foreign influenced,” segregate those funds in a

separate account and then certify that it is not using any funds collected from a foreign
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influenced corporation every time that it makes a contribution. As discussed, many
companies are not able to decipher whether their shareholders are foreign nationals, nor is
it clear whether this would need to be determined at the time that membership dues are
paid or at the time that the Chamber uses those funds to make a contribution to its
political action committee or to a ballot question committee. Consequently, the Chamber
is forced to take steps to avoid making independent expenditures and contributions,
chilling its right to free political speech.

83.  These actions are an important function of the Chamber. The Campaign
Finance Board’s website reports that the Chamber’s independent expenditure political
action fund (Pro Jobs) spent just over $1 million and made approximately 50 independent
expenditures between July 15 and election day 2022. The Chamber’s continued spending
in this regard is now in substantial jeopardy.

84.  For the same reasons alleged above, these statutes are unconstitutional
because they violate the First Amendment, and they are preempted by federal law.

COUNT |

(Declaratory Relief for Violation of the First Amendment
on Behalf of Chamber Members)

85.  The Chamber, on behalf of its members, realleges all of the paragraphs of

this Complaint as if fully set forth herein.

® Minutes of the June 7, 2023, Campaign Finance and Public Disclosure Board Meeting,
CFPD Board (June 7, 2023), available at https://cfb.mn.gov/citizen-resources/the-
board/meetings/agendas/.
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86.  Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and
4b (2023) impose an absolute ban on corporate independent expenditures and
contributions to ballot question committees from “foreign influenced corporations.”
Minnesota law provides for criminal sanctions in the event of any violation of these
prohibitions. The Chamber’s members include entities that are now defined to be
“foreign influenced corporations” under the statutes—even though those entities are in no
way subject to “foreign influence.” The Chamber’s members seek to engage in the speech
prohibited by these statutes, which has been deemed to be protected speech under the
First Amendment of the United States Constitution by the United States Supreme Court
in Citizens United, but fear penalty and prosecution by Defendants if they do so.

87. The First Amendment to the United States Constitution provides that
“Congress shall make no law...abridging freedom of speech.” U.S. Const. amend. I.

88. The First Amendment to the United States Constitution applies to
Defendants by reason of the Fourteenth Amendment to the United States Constitution,
which provides that:

No State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States;
nor shall any State deprive any person of life, liberty, or

property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.

89.  Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and
4b (2023) are facially unconstitutional because they prohibit entities organized under

federal or state law from exercising their free speech rights.
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90. Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and
4b (2023) are facially unconstitutional because they treat entities owned by a 1% single
or 5% aggregate foreign nationals as entities that are foreign controlled, when, in fact,
those percentages evidence a lack of such control.

91.  Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and
4b (2023) are facially unconstitutional because they are not narrowly tailored to further a
compelling government interest and in fact are vastly overbroad.

92.  Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, 4b
(2023) are also unconstitutional as applied to the Chamber and its members.

93. The Chamber’s members are entitled to a declaration that Minnesota
statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and 4b (2023) violate the First
Amendment to the United States Constitution and, therefore, are unconstitutional. 28
U.S.C. § 2201, 42 U.S.C. 8 1983.

94. The Chamber’s members are entitled to a declaration that Minnesota
Statutes section 211B.16, subd. 3, shall not and will not be deemed to authorize County
Attorneys such as Defendant Choi to enforce Minnesota Statutes sections 211B.15,
subds. 1 (a), (b), (c), (d), (e), 4a, and 4b. See 28 U.S.C. § 2201; 42 U.S.C. § 1983; Ex
Parte Young, 209 U.S. 123 (1908).

95.  The Chamber’s members are further entitled to a declaration that Minnesota
Statutes sections 10A.022 and 211B.16, subds. 6 and 7 shall not and will not be deemed

to authorize the CFPB Defendants to enforce Minnesota Statutes sections 211B.15,
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subds. 1 (a), (b), (c), (d), (e), 4a, and 4b. See 28 U.S.C. § 2201; 42 U.S.C. § 1983; Ex
Parte Young, 209 U.S. 123 (1908).
96. The Chamber is also entitled to its costs and reasonable attorneys’ fees
incurred in connection with this action. See 42 U.S.C. § 1988.
COUNT Il

(Injunctive Relief for Violation of the First Amendment
on Behalf of Chamber Members)

97.  The Chamber, on behalf of its members, realleges all of the paragraphs of
this Complaint as if fully set forth herein.

98.  Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and
4b (2023) impose an absolute ban on corporate independent expenditures and
contributions to ballot question committees from “foreign influenced corporations.”
Minnesota law provides for criminal sanctions in the event of any violation of these
prohibitions.

99. The Chamber’s members include at least 100 corporations and limited
liability companies who the Minnesota Legislature has now defined as “foreign
influenced corporations” that are therefore prohibited from making independent
expenditures and contributions to ballot question committees on or after January 1, 2024
under the statutes.

100. The Chamber’s members seek to engage in the speech prohibited of them
by these statutes, which has been deemed to be protected speech under the First

Amendment of the United States Constitution by the United States Supreme Court in
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Citizens United, but fear penalty and prosecution by Defendants if they exercise their
constitutional rights in a manner that violates these state statutes.

101. Defendants’ actions are likely and foreseeable and will be committed under
color of state law.

102. As a result of this fear, the Chamber’s members will avoid engaging in
certain speech which has the direct result of chilling their speech.

103. The First Amendment to the United States Constitution provides that
“Congress shall make no law...abridging freedom of speech.” U.S. Const. amend. .

104. The First Amendment to the United States Constitution applies to
Defendants by reason of the Fourteenth Amendment to the United States Constitution,
which provides that:

No State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States;
nor shall any State deprive any person of life, liberty, or

property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.

105. Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and
4b (2023) are facially unconstitutional because they prohibit entities organized under
federal or state law from exercising their free speech rights.

106. Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (¢), (d), (e), 4a, and
4b (2023) are facially unconstitutional because they treat entities owned by a 1% single
or 5% aggregate foreign nationals as entities that are foreign controlled, when, in fact,

those percentages evidence a lack of such control.
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107. Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and
4b (2023) are facially unconstitutional because they are not narrowly tailored to further a
compelling government interest and in fact are vastly overbroad.

108. Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, 4b
(2023) are also unconstitutional as applied to the Chamber and its members.

109. Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and
4b (2023) are unconstitutional and Defendants should not be permitted to enforce and
prosecute these unconstitutional statutes.

110. The Chamber is highly likely to prevail on the merits of this action.

111. The Chamber’s members will suffer irreparable harm to their First
Amendment rights if Defendants are not enjoined from enforcing these unconstitutional
prohibitions on speech.

112. Defendants will not suffer any harm if they are prevented from enforcing
these Minnesota statutes, which are unconstitutional.

113. The public interest will clearly be served by granting the Chamber’s request
for injunctive relief.

114. Accordingly, the Chamber is entitled to preliminary and permanent
injunctive relief pursuant to 42 U.S.C. § 1983 and Ex Parte Young prohibiting
Defendants from enforcing the unconstitutional provisions of Minnesota law.

115. The Chamber is also entitled to its costs and reasonable attorneys’ fees

incurred in connection with this action. See 42 U.S.C. § 1988.
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COUNT 111

(Declaratory Relief for Violation of the Supremacy Clause
on Behalf of Chamber Members)

116. The Chamber, on behalf of its members, realleges all of the paragraphs of
this Complaint as if fully set forth herein.

117. The United States Constitution provides, “This Constitution, and the laws
of the United States which shall be made in pursuance thereof, and all treaties made, or
which shall be made under the authority of the United States, shall be the supreme law of
the land; and the judges in every state shall be bound thereby, anything in the
Constitution or laws of any State to the contrary notwithstanding.” U.S. Const. art. VI, cl.
2.

118. Congress enacted FECA, which expressly provides that it shall “supersede
and preempt any provision of state law with respect to election of federal office.” 52
U.S.C.A § 30143.

119. FECA, in turn, authorized the Federal Election Commission (“FEC”) to
promulgate regulations.

120. The FEC has promulgated regulations that “federal law supersedes state
law concerning the limitations on contributions and expenditures regarding federal
candidates and political committees.” 11 C.F.R. § 108.7(b)(3).

121. FECA already regulates spending by foreign nationals in connection with
federal, state, and local elections. 452 U.S.C. § 30121(a)(1). Specifically, the FEC allows

corporations, including those that meet the definition of foreign influenced under
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Minnesota law, to make independent expenditures in connection with federal elections.
11 CFR § 114.10.

122. Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), subd.
4a, subd. 4b, and 211B.01, subd. 3 seek to regulate the use of independent expenditures
by corporations for the election of federal candidates, which conflicts with the FECA and
the FEC regulations that “supersede and preempt any provision of State law with respect
to election to Federal office.” 52 U.S.C.A § 30143, see also 11 C.F.R. § 108.7(b)(3).

123. The Chamber’s members are entitled to a declaration that Minnesota
statutes sections 211B.15, subd. 1 (a), (b), (c), (d), (e), subds. 4a, subd. 4b, and 211B.01,
subd. 3 are preempted under the Supremacy Clause.

124. The Chamber’s members are entitled to a declaration that Minnesota
Statutes section 211B.16, subd. 3, shall not and will not be deemed to authorize County
Attorneys such as Defendant Choi to enforce Minnesota Statutes sections 211B.15,
subds. 1 (a), (b), (c), (d), (e), subd. 4a, and subd. 4b. See 28 U.S.C. § 2201.

125. The Chamber’s members are further entitled to a declaration that Minnesota
Statutes sections 10A.022 and 211B.15, subds. 6 and 7 shall not and will not be deemed
to authorize the CFPB Defendants to enforce Minnesota Statutes sections 211B.15,
subds. 1 (a), (b), (c), (d), (e), 4a, and 4b. See 28 U.S.C. § 2201.

126. The Chamber is also entitled to its costs and reasonable attorneys’ fees

incurred in connection with this action. See 42 U.S.C. § 1988.
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COUNT IV

(Injunctive Relief for Violation of the Supremacy Clause
on Behalf of Chamber Members)

127. The Chamber, on behalf of its members, realleges all of the paragraphs of
this Complaint as if fully set forth herein.

128. The United States Constitution provides, “This Constitution, and the laws
of the United States which shall be made in pursuance thereof, and all treaties made, or
which shall be made under the authority of the United States, shall be the supreme law of
the land; and the judges in every state shall be bound thereby, anything in the
Constitution or laws of any State to the contrary notwithstanding.” U.S. Const. art. VI, cl.
2.

129. Congress enacted FECA, which expressly provides that it shall “supersede
and preempt any provision of state law with respect to election of federal office.” 52
U.S.C.A § 30143.

130. FECA, in turn, authorized the Federal Election Commission (“FEC”) to
promulgate regulations.

131. The FEC has promulgated regulations that “federal law supersedes state
law concerning the limitations on contributions and expenditures regarding federal
candidates and political committees.” 11 C.F.R. § 108.7(b)(3).

132. FECA already regulates spending by foreign nationals in connection with
federal, state, and local elections. 452 U.S.C. § 30121(a)(1). Specifically, the FEC allows

corporations, including those that meet the definition of foreign influenced under
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Minnesota law, to make independent expenditures in connection with federal elections.
11 CFR § 114.10.

133. Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), subd.
4a, subd. 4b, and 211B.01, subd. 3 seek to regulate the use of independent expenditures
by corporations for the election of federal candidates, which conflicts with the FECA and
the FEC regulations that “supersede and preempt any provision of State law with respect
to election to Federal office.” 52 U.S.C.A § 30143, see also 11 C.F.R. § 108.7(b)(3).

134. Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), subd.
4a, subd. 4b, and 211B.01, subd. 3 are preempted and should therefore be stricken as
unconstitutional under the Supremacy Clause.

135. Because Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e),
subd. 4a, subd. 4b, and 211B.01, subd. 3 are preempted, Defendants should not be
permitted to enforce and prosecute these unconstitutional statutes.

136. The Chamber is highly likely to prevail on the merits of this action.

137. The Chamber’s members will suffer irreparable harm if Defendants are not
enjoined from enforcing these unconstitutional prohibitions.

138. Defendants will not suffer any harm if they are prevented from enforcing
these Minnesota statutes, which are unconstitutional.

139. The public interest will clearly be served by granting the Chamber’s request

for injunctive relief.
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140. Accordingly, the Chamber’s members are entitled to preliminary and
permanent injunctive relief prohibiting Defendants from enforcing the unconstitutional
provisions of Minnesota law. See 42 U.S.C. § 1983.

141. The Chamber is also entitled to its costs and reasonable attorneys’ fees
incurred in connection with this action. See 42 U.S.C. § 1988.

COUNT V

(Declaratory Relief for Violation of the First Amendment
on Behalf of the Chamber)

142. The Chamber realleges all of the paragraphs of this Complaint as if fully set
forth herein.

143. Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and
4b (2023) impose an absolute ban on corporate independent expenditures and
contributions to ballot question committees from “foreign influenced corporations.”
Minnesota law provides for criminal sanctions in the event of any violation of these
prohibitions. The Chamber’s members include those considered “foreign influenced
corporations” under the statutes.

144. The Chamber seeks to use its members’ funds to make contributions to its
political action fund. Pursuant to these statutes, the Chamber is not allowed to use funds
from its members that would be considered “foreign influenced corporations” or who
cannot certify that they are not foreign influenced for the purpose of making

contributions.
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145. The Chamber wishes to engage in the speech prohibited of them by these
statutes, which has been deemed to be protected speech under the First Amendment of
the United States Constitution by the United States Supreme Court in Citizens United, but
fear penalty and prosecution by Defendants if it does so.

146. The First Amendment to the United States Constitution provides that
“Congress shall make no law...abridging freedom of speech.” U.S. Const. amend. 1.

147. The First Amendment to the United States Constitution applies to
Defendants by reason of the Fourteenth Amendment to the United States Constitution,
which provides that:

No State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States;
nor shall any State deprive any person of life, liberty, or

property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.

148. Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and
4b (2023) are facially unconstitutional because they prohibit entities organized under
federal or state law from exercising their free speech rights.

149. Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and
4b (2023) are facially unconstitutional because they treat entities owned by a 1% single
or 5% aggregate foreign nationals as entities that are foreign controlled, when, in fact,
those percentages evidence a lack of such control.

150. Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and
4b (2023) are facially unconstitutional because they are not narrowly tailored to further a

compelling government interest and in fact are vastly overbroad.
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151. Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, 4b
(2023) are also unconstitutional as applied to the Chamber.

152. The Chamber is entitled to a declaration that Minnesota statutes sections
211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and 4b (2023) violate the First Amendment to
the United States Constitution and, therefore, are unconstitutional. See 28 U.S.C. § 2201,
42 U.S.C. §1983.

153. The Chamber is entitled to a declaration that Minnesota Statutes section
211B.16, subd. 3, shall not and will not be deemed to authorize County Attorneys such as
Defendant Choi to enforce Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d),
(e), 4a, and 4b. See 28 U.S.C. § 2201; 42 U.S.C. § 1983; Ex Parte Young, 209 U.S. 123
(1908).

154. The Chamber is further entitled to a declaration that Minnesota Statutes
sections 10A.022 and 211B.15, subds. 6 and 7 shall not and will not be deemed to
authorize the CFPB Board to enforce Minnesota Statutes sections 211B.15, subds. 1 (a),
(b), (c), (d), (e), 4a, and 4b. See 28 U.S.C. § 2201, 42 U.S.C. § 1983; Ex Parte Young,
209 U.S. 123 (1908).

155. The Chamber is also entitled to its costs and reasonable attorneys’ fees

incurred in connection with this action. See 42 U.S.C. § 1988.
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COUNT VI

(Injunctive Relief for Violation of the First Amendment
on Behalf of the Chamber)

156. The Chamber realleges all of the paragraphs of this Complaint as if fully set
forth herein.

157. Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and
4b (2023) impose an absolute ban on corporate independent expenditures and
contributions to ballot question committees from “foreign influenced corporations.”
Minnesota law provides for criminal sanctions in the event of any violation of these
prohibitions.

158. The Chamber’s members include at least 100 corporations and limited
liability companies who the Minnesota Legislature has now defined as *“foreign
influenced corporations” that are therefore prohibited from making independent
expenditures and contributions to ballot question committees on or after January 1, 2024
under the statutes.

159. The Chamber seeks to engage in the speech prohibited by these statutes,
which has been deemed to be protected speech under the First Amendment of the United
States Constitution by the United States Supreme Court in Citizens United, but fear
penalty and prosecution by Defendants if it exercises its constitutional rights in a manner
that violates these state statutes.

160. Defendants’ actions are likely and foreseeable and will be committed under

color of state law.
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161. As a result of this fear, the Chamber will avoid making certain speech
which has the direct result of chilling their speech.

162. The Chamber’s speech is also chilled by the requirement that the Chamber
segregate its members’ funds and certify that none of its contributions or independent
expenditures include funds from foreign influenced corporations. This would require the
Chamber to undertake the task of inquiring about shareholder percentages from every one
of its members, some of who may not be able to garner this information. In addition to
this difficulty, the Chamber will need to conduct this analysis every time it makes an
independent expenditure. The practical effect of this requirement is that the Chamber is
taking steps to avoid making independent expenditures and contributions.

163. The Chamber’s ability to engage in free speech is also limited by these
statutes because it will have less funding to use in support of contributions and
independent expenditures. The Chamber’s members likewise are unable to participate in
these kinds of speech through their membership with the Chamber, which further burdens
their free speech rights.

164. The First Amendment to the United States Constitution provides that
“Congress shall make no law...abridging freedom of speech.” U.S. Const. amend. 1.

165. The First Amendment to the United States Constitution applies to
Defendants by reason of the Fourteenth Amendment to the United States Constitution,
which provides that:

No State shall make or enforce any law which shall abridge

the privileges or immunities of citizens of the United States;
nor shall any State deprive any person of life, liberty, or
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property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.

166. Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and
4b (2023) are facially unconstitutional because they prohibit entities organized under
federal or state law from exercising their free speech rights.

167. Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and
4b (2023) are facially unconstitutional because they treat entities owned by a 1% single
or 5% aggregate foreign nationals as entities that are foreign controlled, when, in fact,
those percentages evidence a lack of such control.

168. Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and
4b (2023) are facially unconstitutional because they are not narrowly tailored to further a
compelling government interest and in fact are vastly overbroad.

169. Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, 4b
(2023) are also unconstitutional as applied to the Chamber.

170. Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and
4b (2023) are unconstitutional and Defendants should not be permitted to enforce and
prosecute these unconstitutional statutes.

171. The Chamber is highly likely to prevail on the merits of this action.

172.  The Chamber will suffer irreparable harm to its First Amendment rights if
Defendants are not enjoined from enforcing these unconstitutional prohibitions on

speech.
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173. Defendants will not suffer any harm if they are prevented from enforcing
these Minnesota statutes, which are unconstitutional.

174. The public interest will clearly be served by granting the Chamber’s request
for injunctive relief.

175. Accordingly, the Chamber is entitled to preliminary and permanent
injunctive relief pursuant to 42 U.S.C. § 1983 and Ex Parte Young prohibiting
Defendants from enforcing the unconstitutional provisions of Minnesota law.

176. The Chamber is also entitled to its costs and reasonable attorneys’ fees
incurred in connection with this action. See 42 U.S.C. § 1988.

COUNT VI

(Declaratory Relief for Violation of the Supremacy Clause
on Behalf of the Chamber)

177. The Chamber realleges all of the paragraphs of this Complaint as if fully set
forth herein.

178. The United States Constitution provides, “This Constitution, and the laws
of the United States which shall be made in pursuance thereof, and all treaties made, or
which shall be made under the authority of the United States, shall be the supreme law of
the land; and the judges in every state shall be bound thereby, anything in the
Constitution or laws of any State to the contrary notwithstanding.” U.S. Const. art. VI, cl.

2.
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179. Congress enacted FECA, which expressly provides that it shall “supersede
and preempt any provision of state law with respect to election of federal office.” 52
U.S.C.A § 30143.

180. FECA, in turn, authorized the Federal Election Commission (“FEC”) to
promulgate regulations.

181. The FEC has promulgated regulations that “federal law supersedes state
law concerning the limitations on contributions and expenditures regarding federal
candidates and political committees.” 11 C.F.R. § 108.7(b)(3).

182. FECA already regulates spending by foreign nationals in connection with
federal, state, and local elections. 452 U.S.C. § 30121(a)(1). Specifically, the FEC allows
corporations, including those that meet the definition of foreign influenced under
Minnesota law, to make independent expenditures in connection with federal elections.
11 CFR § 114.10.

183. Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (), subd.
4a, subd. 4b, and 211B.01, subd. 3 seek to regulate the use of independent expenditures
by entities for the election of federal candidates, which conflicts with the FECA and the
FEC regulations that “supersede and preempt any provision of State law with respect to
election to Federal office.” 52 U.S.C.A 8 30143, see also 11 C.F.R. 8 108.7(b)(3).

184. The Chamber is entitled to a declaration that Minnesota statutes sections 8§
211B.15, subds. 1 (a), (b), (c), (d), (e), subd. 4a, subd. 4b, and 211B.01, subd. 3 are

preempted under the Supremacy Clause. See 28 U.S.C. § 2201.
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185. The Chamber is entitled to a declaration that Minnesota Statutes section
211B.16, subd. 3, shall not and will not be deemed to authorize County Attorneys such as
Defendant Choi to enforce Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d),
(e), subd. 44, and subd. 4b. See 28 U.S.C. § 2201.

186. The Chamber is further entitled to a declaration that Minnesota Statutes
sections 10A.022 and 211B.15, subds. 6 and 7 shall not and will not be deemed to
authorize the CFPB Defendants to enforce Minnesota Statutes sections 211B.15, subds. 1
(@), (b), (c), (d), (e), 4a, and 4b. See 28 U.S.C. § 2201.

187. The Chamber is also entitled to its costs and reasonable attorneys’ fees
incurred in connection with this action. See 42 U.S.C. § 1988.

COUNT VIII

(Injunctive Relief for Violation of the Supremacy Clause
on Behalf of the Chamber)

188. The Chamber realleges all of the paragraphs of this Complaint as if fully set
forth herein.

189. The United States Constitution provides, “This Constitution, and the laws
of the United States which shall be made in pursuance thereof, and all treaties made, or
which shall be made under the authority of the United States, shall be the supreme law of
the land; and the judges in every state shall be bound thereby, anything in the
Constitution or laws of any State to the contrary notwithstanding.” U.S. Const. art. VI, cl.

2.

42



CASE 0:23-cv-02015-ECT-JFD Doc. 1 Filed 06/30/23 Page 43 of 46

190. Congress enacted FECA, which expressly provides that it shall “supersede
and preempt any provision of state law with respect to election of federal office.” 52
U.S.C.A § 30143.

191. FECA, in turn, authorized the Federal Election Commission (“FEC”) to
promulgate regulations.

192. The FEC has promulgated regulations that “federal law supersedes state
law concerning the limitations on contributions and expenditures regarding federal
candidates and political committees.” 11 C.F.R. § 108.7(b)(3).

193. FECA already regulates spending by foreign nationals in connection with
federal, state, and local elections. 452 U.S.C. § 30121(a)(1). Specifically, the FEC allows
corporations, including those that meet the definition of foreign influenced under
Minnesota law, to make independent expenditures in connection with federal elections.
11 CFR § 114.10.

194. Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (), subd.
4a, subd. 4b, and 211B.01, subd. 3 seek to regulate the use of independent expenditures
by entities for the election of federal candidates, which conflicts with the FECA and the
FEC regulations that “supersede and preempt any provision of State law with respect to
election to Federal office.” 52 U.S.C.A 8 30143, see also 11 C.F.R. 8 108.7(b)(3).

195. Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (), subd.
4a, subd. 4b, and 211B.01, subd. 3 are preempted, and should therefore be stricken as

unconstitutional under the Supremacy Clause.
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196. Because Minnesota Statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e),
subd. 4a, subd. 4b, and 211B.01, subd. 3 are preempted, Defendants should not be
permitted to enforce and prosecute these unconstitutional statutes.

197. The Chamber is highly likely to prevail on the merits of this action.

198. The Chamber will suffer irreparable harm if Defendants are not enjoined
from enforcing these unconstitutional prohibitions.

199. Defendants will not suffer any harm if they are prevented from enforcing
these Minnesota statutes, which are unconstitutional.

200. The public interest will clearly be served by granting the Chamber’s request
for injunctive relief.

201. Accordingly, the Chamber is entitled to preliminary and permanent
injunctive relief prohibiting Defendants from enforcing the unconstitutional provisions of
Minnesota law. See 42 U.S.C. § 1983.

202. The Chamber is also entitled to its costs and reasonable attorneys’ fees
incurred in connection with this action. See 42 U.S.C. § 1988.

JURY DEMAND

203. The Chamber demands a jury trial as to all such issues, claims, and matters

that are so triable.
PRAYER FOR RELIEF
WHEREFORE, The Chamber, on behalf of its members and itself, prays for the

following relief from this Court:
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1. An order declaring and adjudicating that Minnesota Statutes sections

211B.15, subds. 1 (a), (b), (c), (d), (e), subd. 4a and subd. 4b and

211B.01, subd. 3 are unconstitutional, and therefore invalid and

unenforceable, to the extent they prohibit and/or chill free speech and/or

are preempted;

2. An order declaring and adjudicating that Minnesota Statutes section

211B.16, subd. 3, shall not and will not be deemed to authorize County

Attorneys such as Defendant Choi to enforce Minnesota Statutes

sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and 4b;

3. An order enjoining Defendant Choi, in his capacity as a Minnesota

County Attorney, from enforcing Minnesota Statutes sections 211B.15,

subds. 1 (a), (b), (c), (d), (e), subd. 4a and subd. 4b and 211B.01, subd.

3;

4. An order declaring and adjudicating that Minnesota Statutes sections

10A.022 and 211B.15, subds. 6 and 7 shall not and will not be deemed

to authorize the CFPD Defendants to enforce Minnesota Statutes

sections 211B.15, subds. 1 (a), (b), (c), (d), (e), 4a, and 4b;

5. An order enjoining the CFPD Defendants from enforcing Minnesota

statutes sections 211B.15, subds. 1 (a), (b), (c), (d), (e), subd. 4a and

subd. 4b and 211B.01, subd. 3;
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6. An order awarding the Chamber its costs and expenses incurred in the
instant litigation, including its reasonable attorneys’ fees, pursuant to 42
U.S.C. § 1988;

7. An order for such other and further relief as may be just and appropriate

under the circumstances.

Dated: June 30, 2023 WINTHROP & WEINSTINE, P.A.

By: s/Thomas H. Boyd
Thomas H. Boyd, #200517
Tammera R. Diehm, #327566
Kyle R. Kroll, #398433
Jordan E. Mogensen, #0400919
Cianna G. Halloran, #0402841
225 South Sixth Street, Suite 3500
Minneapolis, Minnesota 55402
T: (612) 604-6400
tboyd@winthrop.com
tdiehm@winthrop.com
kkroll@winthrop.com
jmogensen@winthrop.com
challoran@winthrop.com

Attorneys for The Minnesota
Chamber of Commerce
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